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INTRODUCTION 
Communications  Law  I 


1986 


1.  Nature  of  the  Course 

The  focus  will  he  on  government  regulation  of  the  broadcasting 
industry  in  Canada^.  "Communications  law”  is  of  wider  ambit  and  covers 
matters  of  a  more  private  law  nature  such  as  defamation,  copyright  and 
contract.  These  will  not  be  dealt  with  directly  in  this  course  although 
students  may  choose,  if  they  wish,  to  write  papers  in  these  areas. 

There  will  be  weekly  seminar  meetings  at  which  the  reading  materials 
compiled  for  the  course  will  be  discussed.  Each  student,  in  addition  to 
attending  and  participating  at  the  seminars,  will  be  expected  to  undertake 
a  research  project.  It  is  possible  that  this  could  be  a  joint  undertaking. 

2.  Substantial  Research  Paper 

As  a  major  paper  course,  a  research  paper  of  2S-40  typed  pages 
is  required.  A  list  of  possible  topics  will  be  provided.  This  list  is  not 
meant  to  be  exhaustive  but  should  help  students  get  started  on  a  manageable 
topic  reasonably  early. 

The  paper  is  due  on  Wednesday,  December  17,  1986 

It  must  be  carefully  typed,  fully  documented  and  footnoted  and  be 
reasonably  free  of  typographical  errors  as-  well  as  those  of  syntax,  grammar 
and  spelling. 

3  .  Width  of  Approach 

Students  will  be  expected  to  acquire  a  detailed  knowledge  of 
specifically  legal  materials  such  as  the  Broadcasting  Act  and  Regulations, 
the  Canadian  Radio-television  and  Telecommunications  Commission  Act  and 
the  procedures  employed  by  the  Commission  along  with  a  number  of  the 
Commission's  actual  decisions  and  some  of  the  cases  where  broadcast  regulatory 
matters  have  reached  the  courts. 

As  well,  however,  students  must  be  prepared  to  enter  the  less 
structured  and  familiar  world  of  policy.  This  will  be  most  obvious  with 
respect  to  the  formal  policies  developed  by  the  Commission  dealing  with 
matters  such  as  religious  broadcasting  and  controversial  programming.  But 
beyond  this  lies  much  of  regulation  and  the  challenge  for  the  lawyer  is  to 
be  flexible  and  perceptive  enough  to  operate  effectively  in  this  uncharted 
territory. 


On  the  ever  shifting  frontier  of  law  and  policy  the  lawyer  needs 
both  imagination  and  an  expansive  view  of  the  range  of  sources  appropriate 
for  the  effective  representation  of  clients.  Early  indications  of  developing 
policy  (or  lack  thereof]  are  to  be  found  in  trade  journals,  ministerial 
speeches,  newspapers  and  magazines  as  well  as  in  the  confidences  of 
government  and  industry  officials. 


4 .  How  to  Find  what  you  need,  or  A  Bibliography  of  Sources 


The  paper  topics  will  permit  students  to  explore  emerging  issues  in  the 
field  of  broadcasting.  This  emphasis  on  currency  implies  that  students  are 
not  expected  to  write  a  legal  memorandum  to  a  putative  senior  partner  on  a 
narrowly  defined  legal  issue.  Perhaps  the  best  guide  to  the  expectations  of 
the  papers  can  be  found  in  a  cursory  examination  of  the  sources  selected  for 
the  course’s  reading  materials.  In  addition  to  articles  by  lawyers  there  are 
items  by  broadcasters,  technicians,  economists  and  politicians.  The  lawyer’s 
contribution  must  be  to  apply  his  ability  to  recognize  legal  issues  and  his 
knowledge  of  the  law  to  this  broad  and  changing  field. 


Hence  the  papers  are  expected  to  analyze  legal  issues,  but  in  a  broader 
policy  context.  The  challenge  for  students  will  be  to  merge  the  ’communications’ 
and  the  ’law*  aspects  into  a  Communications  Law  paper. 


Given  the  different  sort  of  papers  that  are  expected,  it  is  not  surprising 
that  a  very  different  sort  of  research  is  required  from  first  year  legal  writing 
assignments.  Some  of  the  sources  of  information  that  students  may  wish  to 
explore  are  outlined  below.  It  is  suggested  that  students  begin  their  research 
investigating  those  items  mentioned  under  ’’Additional  Sources”.  Having  achieved 
the  necessary  broader  understanding  of  their  topic,  they  should  then  return  to 
the  Law  Library  and  the  Broadcasting  Act. 
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A  final  word  of  caution  is  in  order.  The  paper  topics  will  emphasize 
current  developments.  Communications  is  an  expanding  field,  where  at  times  the 
only  constant  appears  to  be  the  presence  of  change.  However,  students  are 
cautioned  against  being  completely  seduced  by  ’’presentism”.  The  existence  of 
recurring  themes  in  broadcasting  (e.g.  compare  the  problems  of  inter-denomenational 
strife  on  the  airwaves  that  lead  directly  to  the  Aird  Commission  in  1929  and  the  . 
1982  CRTC  hearing  on  religious  broadcasting)  means  that  the  old  is  not  the 


l 


irrelevant . 


A.  Traditional  Legal  Sources 


1)  Decisions  of  Regulatory  Agencies 


The  decisions  of  the  Canadian  Radio-television  and  Telecommunications 
Commission  are  available,  if  not  easily  accessible,  in  the  Law  library.  Decisions 
may  be  found  in  the  Canada  Gazette  Part  I,  or  in  pamphlet  or  loose  leaf  form 
in  the  stacks.  Earlier  decisions  may  be  found  in  annual  bound  volumes.  A 
reference  in  other  materials  to  e.g.  3  C.R.T.  241  indicates  the  page  number  in 
the  annual  bound  volumes  of  CRTC  decisions  on  policy  statements  where  the 
decision  may  be  found.  While  not  all  of  these  bound  volumes  are  available  in 
the  library,  all  CRTC  decisions  on  broadcasting  matters  are  available  in  the 
stacks  in  one  form  or  another. 


can  be  found  on  the  second  floor  of  the  library  P  1  -  These 
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There  is  no  system  of  indexing  of  the  CRTC  decisions.  However  Professor 
Janisch  has  compiled  a  personal  subject  index  of  CRTC  decisions,  updated  to 
1978.  Consult,  as  well,  MHow  to  Find  Regulatory  and  Judicial  Decisions  in  the 
Communications  Field"  in.  Grant,  Peter  S.,  Communications  and  Public  Policy  in 
Canada  (Preliminary  Edition),  Toronto,  1979. 


For  decisions  after  May  1983,  the  student  should  consult  the 
Regulatory  Agendas.  The  Agendas  is  a  supplement  to  the  Canada  Gazette 
Part  1,  in  May  and  November  each  year.  It  provides  a  useful  summary  of 
the  past  and  proposed  initiatives  to  be  taken  by  the  CRTC,  organized 
according  to  the  various  broadcasting  issues.  With  this  breakdown, 
it  greatly  facilitates  access  to  decisions  that  may  be  required  for 
paper  topics  on  particular  issues. 


2)  Court  Decisions 


Although  broadcasting  matters  are  normally  dealt  with  by  the  CRTC,  an 
administrative  tribunal,  students  should  not  ignore  the  emerging  body  of  the 
case  law.  An  appeal  to  the  courts  has  joined  the  arsenal  of  weapons  available 
to  dissatisfied  participants  in  the  hearing  process.  These  judgments  can  be 
located  through  the  normal  techniques  of  legal  research. 

Decisions  in  cabinet  appeals  are  normally  dealt  with  through  Orders  in 
Council,  not  all  of  which  can  be  found  in  the  Canada  Gazette.  Locating  a 
particular  Order  in  Council  may  demand  an  imaginative  approach  e.g.  contacting 
the  Constituency  Assistant  of  your  local  Member  of  Parliament. 

3)  Secondary  Sources 

i 

Students  should  not  hesitate  to  consult  the  Index  to  Legal  Periodicals, 
Index  to  Canadian  Legal  Periodical  Literature,  Index  to  Periodical  Articles 
Related  to  Law,  or  the  Legal  Resources  Index  (available  on  Microfilm  in  the 
Library) . 

Note  three  journals  that  deal  specifically  with  Communications:  the 
Federal  Communications  Law  Journal  (American) ,  Canadian  Communications  Law 
Review  (available  only  to  1974),  and  Comm/ent  (a  journal  of  communications  and 
entertainment  law) . 


B.  Additional  Sources 


1)  Briefs  and  Submissions  to  Regulatory  Agencies 

These  can  represent  an  invaluable  source,  both  for  a  more  precise 
definition  of  the  legal  and  policy  issues  involved  and  for  a  statement  of  the 
positions  of  the  participants.  Students  can  often  obtain  these  by  contacting 
the  offices  of  the  initiating  party  or  by  attending  at  the  hearing  itself. 
While  the  CRTC  does  have  regional  offices  in  Halifax,  Montreal,  Winnipeg  and 
Vancouver,  there  is  no  office  in  Toronto. 
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2)  Newspapers  and  Magazines 

Students  should  examine  closely  the  Globe  and  Mail,  the  Financial  Post, 
the  Wall  Street  Journal,  Macleans  etc.  Newspapers  and  magazines  chronicle 
recent  developments  and  industry  trends  particularly  well.  However,  as  the 
remarks  accompanying  the  above  article  about  Rogers  cable  systems  indicate, 
it  is  necessary  to  read  the  articles  carefully  and  in  context  to  fully 
appreciate  the  implications  of  the  event  reported. 

In  addition  to  these  publications  produced  for  the  general  public, 
valuable  information  can  be  found  in  trade  journals  such  as  Broadcaster.  In 
Search,  a  quarterly  publication  of  the  Department  of  Communications  combines 
articles  on  broadcasting  matters.  While  the  Law  Library  should  be  receiving 
copies  this  fall,  students  can  be  put  on  the  mailing  list  by  vrriting  to: 

Information  services 
Department  of  Communications 
300  Slater  Street 
Ottawa 

v 

Professor  Janisch  has  a  very  extensive  set  of  newspaper  clippings  on 
all  broadcasting  matters.  These  files  go  back  ten  years  and  constitute  a 
potentially  valuable  source  for  any  paper  in  Communications  Law.  An  examination 
of  the  published  reports  in  a  particular  topic  over  a  number  of  years  is 
perhaps  the  best  way  to  follow  industry  trends  or  to  observe  the  emergence  of 
policy. 

3)  Government  Publications 


The  most  obvious  Government  publications  are  the  reports  of  the 
Royal  Commission  and  task  forces  that  have  been  appointed  over  the  past 
fifty  years.  A  list  of  these  reports  is  set  out  below,  along  with  the  major 
recent  policy  statements  of  the  DOC.  As  mentioned  above,  CRTC  policy  state¬ 
ments  are  usually  in  the  Canada  Gazette  as  a  decision  of  the  Commission. 


Canada:  Report  of  the  Royal  Commission  on  Radio  Broadcasting. 

(Aird  Report).  Ottawa:  King's  Printer,  1929 

Canada:  Report  of  the  Royal  Commission  on  National  Development 
in  the  Arts,  Letters  and  Sciences.  (Massey  Report).  Part  I, 
section  II,  "Mass  media";  part  III,  section  XVIII,  "Broadcasting". 
Ottawa:  Queen's  Printer,  1951. 

Canada:  Report  of  the  Royal  Commission  on  Broadcasting. 

(Fowler  Report).  3  vols.  Ottawa:  Queen's  Printer,  1957. 

Canada:  Secretary  of  State,  Report  of  the  Committee  on 
Broadcasting.  (Fowler  Report)!  Ottawa:  Queen's  Printer, 
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Canada:  Report  of  the  Special  Committee  of  the  Seante  on 

Mass  Media  (Uavey  Report).  3  vols.  Ottawa:  Information 
Canada,  1970. 


Canada:  Minister  of  Communications-.  Computer/Communications 
A  Position  Statement  by  the  Government  of  Canada. — 
(Dark  Green  Paper)  Ottawa:  Information  Canada,  1973. - 
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Canada:  Minister  of  Communications.  Communications:  Some 
Federal  Proposals,  CGrey  Paper) .  Ottawa:  Information  Canada 

Telecommunications  and  Canada,  Consultative  Committee  on 
the  Implications  of  Telecommunications  for  Canadian 
Sovereignty  (Clyne  Committee) ,  Ottawa,  1979 

Canada:  Report  of  the  Royal  Commission  on  Newspapers.  (Kent 
Report).  Ottawa:  Canadian  Government  Publications  Centre, 
Supply  and  Services  Canada,  1981 

Canada:  Report  of  the  Federal  Cultural  Policy  Review 

Committee.  (Applebert  Report) .  Ottawa:  Information 
Services,  Department  of  Communications,  1982. 

Canada:  Minister  of  Communications.  Towards  a  New 
National  Broadcasting  Policy.  Ottawa:  Supply  and  Services, 
March  1983. 

Canada:  Minister  of  Communications.  Building  For  the 
Future:  towards  a  distinctive  CBC.  Ottawa:  Supply  and 
Services,  1983. 

Canada:  Minister  of  Communications.  The  National  Film 

and  Video  Policy.  Ottawa:  Supply  and  Services,  May  1984. 


In  addition,  both  the  Department  of  Communications  and  the  CRTC  regularly 
fund  studies  on  diverse  issues.  The  Department  of  Communications  for  example 
has  recently  commissioned  18  reports  on  various  aspects  of  Direct  Broadcast 
Satellites  (DBS)  which  will  be  used  in  the  formulation  of  policy.  Obviously 
such  studies  would  make  a  great  contribution  to  any  paper  on  DBS. 


An  extensive  collection  of  DOC  and  CRTC  funded  reports  can  be  found  in 
Robarts  Library.  The  library  of  the  Department  of  Communications  (see  below) 
also  contains  many  of  the  studies. 

The  Annual  Reports  of  both  the  DOC  and  the  CRTC,  available  in  the  Law 
library,  are  helpful  in  two  respects.  They  contain  a  synopsis  of  the  organizations 
activities  over  the  past  year.  Further,  a  list  of  publications  available  through 
that  body  is  usually  included.  This  provides  an  initial  list  of  materials  students 
may  wish  to  look  at. 

4)  Corporate  Annual  Reports 

More  than  the  balance  sheet  (which  itself  may  be  worthwhile)  is  contained 
in  the  Annual  Reports.  The  companies  reaction  to  recent  developments  and 
planned  future  areas  of  activity  provide  an  indication  of  industry  trends.  Student 
should  consider  examining  the  Annual  Reports  of  such  organizations  as  the  CBC, 
the  CTV,  Canadian  Cablesystems,  MacLean-Hunter  Cablesystems  etc. 

5)  Special  Interest  Groups*  Publications 

Many  of  the  industry  groups  regularly  make  policy  statements  or  submission: 
to  regulatory  agencies.  These  include  the  Canadian  Association  of  Broadcasters, 
the  Canadian  Cable  Television  Association,  ACTRA,  and  the  Consumers'  Association 
of  Canada. 
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6)  Books 

The  books  listed  below  are  by  no  means  exhaustive  of  non-government 
publications  on  broadcasting.  However,  they  are  fairly  general  in  nature 
and  may  be  a  useful  source  of  information  in  obtaining  an  overview  of  an 
issue. 


Further  references  will  be  listed  in  each  week’s  readings. 


Audley,  Paul,  Canada’s  Cultural  Industries,  Broadcasting, 
Publishing,  Records  and  Film,  Toronto:  James  Lorimer  § 
Company,  Publishers  in  association  with  the  Canadian 
Institute  for  Economic  Policy,  1983. 

Babe,  Robert  E.,  Canadian  Television  Broadcasting 
Structure,  Performance  and  Regulation,  Robert  E.  Babe, 

Ottawa:  Minister  of  Supply  and  Service,  1979,  A  study 
prepared  for  the  EEC. 

Cultures  in  Collision,  The  interaction  of  Canadian  and 
U.S.  Television  Broadcast  Policies,  The  proceedings 
from  a  Canadian  -  U.S.  Conference  on  communications 
Policy.  New  York,  N.Y.:  Praeger  Publishers,  1984. 

de  Sola  Pool,  Ithiel,  Technologies  of  Freedom,  Cambridge, 
Massachusetts,  1983. 

Ellis,  David,  Evolution  of  the  Canadian  Broadcasting 
System:  objectives  and  realities,  1928  -  1968  /  Ottawa,  DOC 

Grant,  Peter,  Communications  and  Public  Policy  in  Canada, 
Peter  S.  Grant,  (Ottawa,  DOC,  1979). 

Grant,  Peter,  New  Developments  in  Canadian  Communications 
Law  and  Policy,  ed.  by  Peter  S.  Grant:  (Toronto):  The 
Law  Society  of  Upper  Canada,  1980. 

Johnston,  C.C.,  The  Canadian  Radio-Television  and 
Telecommunications  Commission:  a  study  of  administrative 

procedure  in  the  CRTC:  prepared  for  the  Law  Reform 
Commission  of  Canada,  Ottawa:  Law  Reporm  Commission, 
c.  1980. 

Lyman,  Peter,  Canada’s  Video  Revolution  Pay-TV,  Home  Video 
and  Beyond,  Toronto:  James  Lorimer  §  Company,  Publishers 
in  association  with  the  Canadian  Institute  for  Economic 
Policy,  1983. 

McFadyen,  Stuart,  Canadian  Broadcasting:  market  structure 

and  economic  performance,  Stuart  McFadyen,  Colin  Haskins, 

David  Gillen,  Montreal:  IRPP,  1980. 


Peers,  Frank  W. ,  The  Politics  of  Canadian 
Broadcasting,  1920-1951,  Toronto:  University 
of  Toronto  Press,  1969. 
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Peers,  Frank  W. ,  The  Public  Eye,  Television  and 
The  Politics  of  Canadian  Broadcasting,  1952-1968, 

Toronto:  University  of  Toronto  Press,  1979. 

Woodrow,  R.B.  and  K.B.  Woodside,  eds..  The  Introduc¬ 
tion  of  Pay-TV  in  Canada,  Montreal:  The  Institute  for 
Research  on  Public  Policy,  1982. 


7)  Industry  Spokespersons 

Students  are  encouraged  to  interview  spokespersons  of  any  of  the  above 
groups.  In  the  past  they  have  proved  more  than  willing  to  discuss  the  issues 
with  knowledgeable  students. 

At  the  risk  of  stating  the  obvious,  a  word  of  caution  is  in  order.  The 
industry  spokespersons  will  not  write  your  paper  for  you?  It  is  suggested  that 
students  only  contact  representatives  after  they  have  done  their  initial  research 
and  have  specific  policy  or  legal  questions  they  wish  answered. 


C.  Specialized  Bibliographies 

Grant,  Peter  S.,  Communications  and  Public  Policy  in  Canada 
(Preliminary  Draft),  Toronto,  1979 

Communication  booknotes.  Centre  for  Telecommunications  Studies, 

George  Washington  University 

Acquisitions,  Library  of  the  Department  of  Communications, 

Ottawa 

The  last  monthly  publication  of  the  DOC  lists  all  recent  acquisitions 
by  their  library.  As  such  it  represents  an  excellent  list  of  new  material. 

Copies  of  Acquisitions  are  available  in  the  DOC  branch  library  in  Toronto,  (see  below) 

D.  Libraries 


Students  should  be  prepared  to  go  beyond  the  Law  library  to  the  Metro 
Library  and  Robarts.  As  well,  students  are  entitled  to  make  use  of  the  books 
in  the  Department  of  Communications  at  55  St.  Clair  Avenue  East.  Phone  966-6276 
to  request  permission  to  use  the  library  at  the  desired  time. 
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Week  I: 


COMMUNICATIONS  I 


Introduction  to  Broadcast  Regulation 
in  Canada 


Introductory  Note  1-1 

A.  Int  roduct i on : 

i)  "After  The  Flood",  Mark  Starowicz,  1-3 
Int ermedi a ,  July/Sept.  1985, 
pp. 52-55 


B.  Hi  story ; 

i)  Robert  Babe,  Canadian  Television  I~7 

Broadcasting  Structure,  Performance 

and  Regulation,  Economic  Council  of 
Canada,  1978,  ch.2,  "Development  of 
Television  Broadcasting  Policies", 
pp. 11-23 

ii)  David  Ellis,  Evolution  of  the  1*18 

Canadian  Broadcasting  System, 

Objectives  and  Realities,  1928-1968, 

Department  of  Communications,  1979, 
ch.8,  "Summary  of  Historical  Themes", 
pp. 75-82 


C .  Policy: 

i )  Towards  A  New  National  Broadcasting  1-24 
Policy ,  Department  of  Communications, 

1983 

i i )  Task  Force  on  Broadcasting  Policy: 

a)  "Review  of  the  Canadian  System",  1-42 
Department  of  Communications 

Fact  Sheet,  1985 

b)  "Task  force  starts  hearings  i-43 

this  week",  Globe  and  Mail, 

Aug.  12,  1985 


1-45 


c)  "The  dynamic  duo", 

Lynda  Ashley,  Broadcaster , 

Jan.  1986,  pp. 36-37 

d)  "Task  force  chairmen  fear  work 
pre-empted",  Globe  and  Mail, 
Mar.  14,  1986 

e)  "Sorting  out  CBC's  woes 
tough  job  amid  restraints 
and  power  politics", 

Globe  and  Mail,  Mar.  22,  1986 


1-47 


1-48 
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Introductory  Note:  Week  I 

The  materials  this  week  present  various  perspectives  on 
the  history  of  Canadian  broadcasting  and  the  policies  that 
underlie  its  regulation.  In  reading  the  material  a  recurring 
theme  will  become  evident:  the  tension  between  commercial  aims 
and  public-sector  non-commercial  policy  goals. 

This  tension  becomes  especially  clear  when  one 
considers  Section  3  of  the  Broadcasting  Act  (see  Vol .  3: 
Statutory  Materials).  S.3(a)  of  the  Act  establishes  a  national 
broadcasting  system  "comprising  public  and  private  elements". 
Thus  it  is  apparent  that  some  attention  was  to  be  given  to 
commercial  incentives  which  in  turn  means  purchase  of  American 
programming.  American  programming  is  considerably  less  costly 
than  the  production  of  Canadian  programming,  as  well  as  being 
generally  more  popular,  enabling  the  broadcasters  to  charge 
highter  advertising  rates.  In  addition,  it  should  be  noted  that 
this  tension  between  commercial  and  public  policy  considerations 
exists  for  the  Canadian  Broadcasting  Corporation  (CBC)  as  well 
as  for  the  private  broadcasters.  The  CBC  receives  approximately 
20%  of  its  revenue  from  advertising  and  thus  must  tailor  its 
cultural  nationalist  objectives  so  as  to  attract  advertising 
revenue . 


The  materials  this  week  are  divided  into  thre 
sections.  The  first  article,  "After  The  Flood"  gives  a  general 
overview  of  where  Canadian  broadcasting  is  at  now.  The  second 
section  outlines  the  historical  developments  that  lead  to  the 
growth  of  broadcasting  in  Canada  and  the  formation,  of  Canadian 
Radio-television  and  Telecommunications  Commission  (CRTC),  which 
is  the  federal  broadcast  regulator. 

Finally,  the  third  section  deals  with  the  policy  aims 
that  underlie  the  regulation  of  Canadian  broadcasting.  As  you 
read  these  excerpts  continue  to  refer  back  to  the  Broadcast  Act 
of  1968.  The  Task  Force  on  Broadcasting  Policy  headed  by  Gerald 
Caplan  and  Florian  Sauvagean  is  the  latest  in  a  long  series  of 
efforts  by  various  Task  Forces  and  Committees  to  analyze  the 
Canadian  Broadcating  System  and  offer  advice  to  cure  its 
ailments.  The  Task  Force  which  was  given  nine  months  to 
formulate  it  anlysis  and  was  to  submit  its  report  in  January, 
1986  to  former  Communications  Minister  Marcel  Masse  has  done  so, 
but  the  report  has  not  yet  been  released.  When  the  Caplan/ 
Sauvageau  report  is  released,  it  will  be  interesting  to  compare 
it  to  the  most  recent  attempt  at  outlining  Broadcast  Policy,  the 
1983  document  prepared  for  the  Liberal  government  entitled 
Towards  a  New  National  Broadcasting  Policy  which  has  been 
included  in  the  materials. 
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Notes  and  Questions: 


1.  As  you  will  see  in  Week  II,  and  in  the  weeks  to  follow,  one 
of  the  major  downfalls  in  the  enactment  of  a  comprehensive 
broadcast  policy  has  been  the  failure  of  the  CRTC  and  its 
predecessor  the  Board  of  Broadcast  Governors  ( BBG )  to 
strictly  enforce  policy  goals.  On  the  other  hand  some 
critics  will  suggest  that  the  CRTC  has  done  an  excellent 
job,  considering  the  economic  realities  of  Canadian 
broadcasting.  The  effectiveness  of  the  federal  broadcast 
regulator  is  a  theme  that  will  continue  to  recur  as  you  read 
the  materials. 

2.  As  mentioned  earlier,  the  Task  Force  on  Broadcasting  Policy 
is  just  the  laatest  in  an  endless  series  of  commissioned 
reports.  Compare  the  1965  Fowler  Committee  report  which 
lead  to  the  formation  of  the  CRTC  with  the  1929  Aird  Report 
to  see  how  the  more  things  change  the  more  they  remain  the 
same.  The  same  themes  will  likely  recur  in  the  1986 
report.  Is  there  in  fact  any  way  that  the  Government  can 
control  the  broadcasting  policy  of  Canada?  Is  there  really 
any  truth  to  the  statement  that  the  airwaves  are  public 
property?  Or  is  it  really  the  private  broadcasters,  and 
more  importantly  the  Americans  who  control  our  broadcast 
system?  Is  there  even  anything  distinctive  about  Canadian 
broadcasting? 


COMMUNICATIONS  I 


Week  II:  The  CRTC 

Introductory  Note 

A.  The  Mandate  and  Powers  of  the  CRTC: 

i)  Robert  Babe,  Canadian  Television 
Broadcasting  Structure,  Performance 

and  Regulation,  Economic  Council 
of  Canada,  1979,  ch.3,  "The 
Canadian  Radio-television  and 
Telecommunications  Commission", 
pp .29-44 

ii)  Andre  Bureau,  "Interim  Report:  The 
First  100  Days  of  The  Seven  Years", 

5  C.C.R.  5,  1984 

iii)  Bill  C-20: 

a)  The  Hon.  Marcel  Masse,  "Notes 
For  A  Speech  By  The  Honourable 
Marcel  Masse,  M.P.  for  Frontenac 
Minister  of  Communications, 
Before  The  Standing  Committee 

on  Communications  and  Culture", 
Department  of  Communications, 

May  6,  1985 

b)  "Broadcast  bill  wording  vague, 
CRTC  Chairman  tells  Committee", 
Globe  and  Mail,  May  29,  1985 

c)  "Tory  caucus  scuppers 
broadcasting  law  amendments", 
Globe  and  Mail,  Dec.  28,  1985 

d)  "Masse's  Office  Denies 

Bill  C-20  Scuttled,  So  Far", 

21  CCR&P ( 3d ) 1 ,  Jan.  2,  1986 

e)  "Politicians:  The  new 
broadcasting  policy  Czars?", 
Wayne  Stacey,  Broadcaster , 

Mar.  1986,  pp. 73-74 


11-01 

11-02 

II-  12 

1 1  —  18 

II-  25 

II-  26 

II-  27 

II-  29 


B 


Practices  and  Procedures: 


i  )  "Canadian  Radio-television  and  II-  31 

Telecommuni cat  ions  Commissi  on, 

1986-87  Estimates",  Federal 
Treasury  Board,  pp.6-43 

ii)  Chris  Johnson,  "A  Study  of  II-  82 

Administrative  Procedure  in  the 

CRTC " ,  Law  Reform  Commission  of 
Canada,  1980 

iii)  Chris  Johnson,  "New  Developments  II-  83 

in  Broadcasting  Practice  and 

Procedure",  in  Grant  (ed.), 

New  Developments  in  Canadian 

Communications  Law  and  Policy, 

L.S.U.C.,  1980,  pp. 87-101 

iv)  CRTC  v.  CTV  Television  Network  Ltd.,  II-  96 

[1982]  1  S.C.R.  530 

v)  Hudson  Janisch,  "Bora  Laskin  and  II-  97 

Administrative  Law:  An 

Unfinished  Journey" 

(1985)  35  UTLJ  557  at  560-561 


Intro:  Week  II 


CRTC 


The  materials  this  week  will  present  a  more  in-depth 
look  at  the  CRTC,  Canada's  federal  broadcast  regulator.  The 
CRTC  derives  its  powers  form  SS.  4-32  of  the  Broadcasting  Act, 
yet  although  these  powers  are  quite  extensive  they  have  rarely 
been  used  to  their  full  extent.  As  you  read  the  materials 
consider  whether  the  CRTC  can  effectively  fulfil  its  mandate 
without  using  its  full  range  of  power. 

The  first  excerpt  in  Part  A,  by  Robert  Babe  gives  an 
analysis  of  the  performance  of  the  CRTC  until  1977.  Although 
Babe's  book  B  now  almost  ten  years  old  is  still  the  most 
comprehensive  analysis  of  the  Canadian  Television  Broadcasting 
Industry.  The  second  Article  B  from  a  speech  given  by  CRTC 
Chairman  Andre  Bureau  who  initiated  a  seven  year  plan  designed 
to  increase  the  effectiveness  of  the  CRTC. 

The  third  group  of  articles  outlines  the  proposed  Bill 
C-20,  which  would  shift  some  of  the  CRTC's  power  back  to  the 
government  by  enabling  the  government  to  issue  specific  policy 
directives.  The  Bill  was  given  numerous  amendments  at  the 
Committee  stage  and  now  looks  like  if  it  will  never  become  law. 
The  original  Bill  appears  in  the  Statutory  Materials. 

The  first  excerpt  in  Part  B  is  the  submission  of  the 
CRTC  by  the  Department  of  Communications  (DOC)  to  the  Federal 
Treasury  Board,  outlining  the  CRTC's  Estimates  for  fiscal  year 
1986-87.  The  Estimates  give  an  excellent  description  of  what 
the  CRTC  did  last  year  and  what  it  hopes  to  do  this  year,  as 
well  as  information  on  the  structure  and  responsibilities  of  the 
CRTC.  You  should  note  that  broadcast  regulation  is  only  a  part 
of  the  CRTC's  responsibilities;  it  also  regulates  the 
telecommunications  industry. 

Next  are  two  articles  by  Chris  Johnson  outlining  how 
the  CRTC  actualy  functions  at  its  hearings.  Despite 
considerable  criticism  of  the  methods  and  procedures  of  the 
CRTC,  its  practices  have  remained  unchanged  since  1972.  A  1978 
proposal  to  revamp  the  procedures  was  never  acted  upon.  The 
CRTC  Rules  of  Procedure  appear  in  the  Statutory  Materials. 

Finally,  the  decision  of  the  Supreme  Court  in  CRTC  v. 
CTV  is  included.  This  decision  shows  the  extensive  powers  of 
the  CRTC. 


COMMUNICATIONS  I 


Week  III:  Economi cs 

Introductory  Note  Ill-l 

1.  McFadyen,  Hoskins,  and  Gillen,  III-2 

Canadian  Broadcasting:  Market 
Structure  and  Economic  Performance, 

Institute  for  Research  on  Public 
Policy,  1980,  Executive  Summary, 
and  ch.13,  Summary  and  Conclusions 


2.  Robert  Babe,  Canadian  Television  III-22 

Structure,  Performance  and 
Regulat i on ,  Economic  Council  of 
Canada,  1979,  ch.4,  "Private 
Television  Broadcasting",  pp. 49-75, 
and  ch . 6 ,  "Cable  Television",  III-44 

pp.  123-129 


3.  "Power  Corp.  CRTC  hearing  will  test 
ownership  rules",  Globe  and  Mail, 
Mar.  15,  1986 


4.  Statistics  Canada: 


a)  "Radio  and  television  III-51 

broadcasting",  1984 

b)  "Household  facilities  and  III-67 

equipment",  May  1985 

c)  "Cable  television"  -  see  Week  VIII 

"Free  trade  and  broadcasting",  III-7^ 

Lynda  Ashley,  Broadcaster , 

Mar.  1986 
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Intro:  Economics 


This  week,  the  materials  discuss  the  econcomic  realties 
of  the  Canadian  broadcasting  industry.  An  understanding  of  the 
economic  realities  underlying  the  industry  is  a  necessary 
prerequisite  to  any  evaluation  of  the  effectiveness  of 
regulation.  Whatever  policy  initiatives  are  put  forth  they 
obviously  can  not  ignore  the  economic  reality  that  the  private 
sector  must  be  profitable  if  they  are  to  stay  in  business.  Even 
the  CBC  can  not  escape  the  importance  of  commercial  incentives. 

In  addition  to  the  two  excerpts  by  McFadyen  et  al ,  and 
Babe,  this  week's  materials  include  excerpts  from  Statistics 
Canada  publications  outlining  broadcast  revenue  and 
profitability,  as  well  as  statistics  on  the  prevalence  of  TV's, 
radios,  VCR's,  etc.  Unfortunately  it  is  very  difficult  to  get  a 
good  idea  of  the  true  profitability  of  private  broadcasting  as 
much  of  the  information  is  not  available  to  the  public. 

Finally,  there  is  an  article  on  the  possible  ramifications  for 
the  broadcasting  industry  of  free  trade  with  the  u.S. 

In  the  same  way  that  economics  underlies  every  aspect 
of  this  field,  so  too  can  material  on  economics  be  found  in 
other  sections  of  this  course.  See  especially  Week  II  -  (CRTC, 
Treasury  Board  Estimates),  Week  V  (CBC,  Let ' s  Do  I t ! ,  Financial 
Supplement),  Week  VIII  (Cable  TV,  Statistics  Canada )  ,  Week  X 
(Satellites,  "Some  Economic  Considerations"  in  Dire"ct-to-Home 
Satellite  Broadcasting  for  Canada) . 
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Week  IV: 


The  Technology  of  Broadcasting 

Introductory  Note  IV-1 

A.  The  Spectrum: 

Martin,  Future  Development  in  IV-2 

Telecommuni cat  ions  (2nd  ed.), 

Englewood  Cliffs,  N.J.,  1977, 

Volume  2,  pp. 405-12 

McGraw  Hill  Enclyclopedi a  of  IV- 6 

Science  and  Technology  (5th  ed.). 

New  York,  1982,  Volume  2, 
pp .108-9 

Ithiel  de  Sola  Pool,  Technologies  of  IV-8 

Freedom,  Cambridge,  Mass.,  1983, 
ch . 7 ,  pp. 151-4 


B. 


C. 


Amplitude  Modulation  and  Frequency  Modulation: 


McGraw  Hill  Encyclopedia  of  Science  iv-12 

and  Technology,  (5th  ed.),  New  York, 

1982,  Volume  8,  pp. 644-5 


McGraw  Hill  Encyclopedia  of  Science 

and  Technology,  (5th  ed .  )  ,  New  York, 
1982,  Volume  1,  pp.455 

McGraw  Hill  Encyclopedia  of  Science 

and  Technology,  (5th  ed.),  New  York, 
1982,  Volume  5,  pp. 710-11 


IV-13 


IV-14 


Cable  Television: 


Martin,  Future  Development  in  IV-15 

Telecommuni cations  (2nd  ed.), 

Englewood  Cliffs,  N.J.,  1977, 
pp. 133-146 


D. 


Satellite  Techology  -  Direct  Broadcast  Satellites 


P.  Gc  Bowers,  "A  Satellite  Primer  for  IV-  27 

Non-Experts",  The  Ontario 
Educational  Communications 
Author i t y ,  pp .1-9 

E.  VCR's : 

"Understanding  VCR  owners",  IV- 

Lynda  Ashley,  Broadcaster , 

Jan.  1986 

F .  Videotext  and  Teletext: 

Gary  Rosch,  "Viewdata  and  Teletext  IV-  40 

Systems:  What  the  Europeans 

are  Doing",  Technology  (Second 
Quarter  1979),  pp. 25-31 

Telidon  Fact  Sheet,  Department  of  IV-  47 

Communi cat i ons 

G.  Fibre  Optics 

Jack  Miller,  "Fibre  Optics  moves  off  IV-  51 

the  drawing  board".  Gazette, 

Feb.  1980 

H .  Alternative  Technology 

"Present  and  Future  Technology" 

Excerpts  from  The  Costs  of 
Choice ,  1985,  pp.37-9 
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Introductory  Note:  Technology 

Quite  obviously,  any  study  of  broadcast  regulation 
would  not  be  complete  without  some  grasp  of  teh  technology 
involved,  particularly  the  new  technology. 

These  materials  seek  to  introduce  law  students  to  the 
basic  technology  from  a  conceptual  rather  than  a  mathematical  or 
physical  point  of  view.  In  reading  the  articles,  concentrate  on 
understanding  the  principles,  rather  than  the  precise  technical 
explanations  that  are  given. 

While  the  articles  are  primarily  intended  as  a  tool  for 
explaining  the  basics  of  the  technology,  the  implications  for 
regulation  should  be  kept  in  mind. 

From  a  lawyer's  perspective,  the  technology  governs  to 
some  extent  what  regulation  is  appropriate.  As  with  Week  III, 
on  Economic  Realities,  it  is  not  a  question  of  absolute 
determination,  but  rather  a  realization  that  regulation  does  not 
take  place  in  a  vacuum. 

Thus,  when  reading  this  week,  keep  in  mind  some  of  the 
following  issues: 

As  technology  facilitates  the  reception  of  more 
American  programming  via  satellite  (DBS)  and  video 
discs/cassettes,  does  regulation  of  Canadian  content 
remain  viable?  Similarly,  what  impact  will  the  former 
have  on  other  types  of  content  regulation  such  as 
censorship? 

What  are  the  implications  of  Ithiel  de  Sola  Poole's 
argument  that  spectrum  scarcity  no  longer  exists?  Is 
regulation  itself  still  justified? 

When  one  considers  technology  such  as  videotex,  does 
the  CRTC's  current  breakdown  of  its  responsibilities 
into  two  separate  areas  -  "broadcasting"  and 
"telecommunications"  -  continue  to  be  sensible? 

What  are  the  implications  for  Canada  of  so  called 
non-mediated  information  technologies  such  as  video 
cassettes  in  which  there  are  not  gateways  to  regulate? 


